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CURRENT TOPICS 


Lay and Stipendiary Justices 


OnE of the most interesting of the many eminent witnesses 
recently called before the Royal Commission on Justices of 
the Peace was Sir E. MarLAy Samson, K.B.E., K.C., Honorary 
Secretary of the Society of Stipendiary Magistrates of England 
and Wales, who has been stipendiary magistrate at Swansea 
since 1923. He was called to the Bar in 1893 and has also 
been Chancellor since 1908 of St. David’s Diocese, a justice 
of the peace since 1914 and Recorder of Swansea for four 
years. Fo. nineteen years he was Chairman of the Quarter 
Sessions of the County of Pembroke and, having formerly 
been Chairman of the Magistrates’ Association, he is now 
Vice-President of the Association. No one can be _ better 
qualified to speak with inside knowledge of the distribution 
of work between lay justices and stipendiaries. On the 
question whether there should be power to appoint stipendiary 
magistrates otherwise than on the application of the local 
authority, Sir Marlay Samson instanced the administration of 
justice in the Domestic Proceedings Courts as being not a 
local but a national matter; his experience of those courts 
was that a lawyer had a definite advantage in the preparation 
of a judgment, because it often went to the foundation of 
divorce proceedings, and there were sometimes complaints 
from the Divisional Court as to the lack of clarity in a 
judgment. Criminal matters were also national and not 
local, for, as Lorp Simon had observed on the same day, 
the modern criminal in a car could travel through a jurisdiction 
in a few minutes. His Association were not, however, urging 
the appointment of stipendiaries on a large scale, but only in 
the big centres of population. In the distribution of work 
between lay justices and stipendiaries, the more important 
cases should, Sir Marlay Samson recommended, be allocated 
to stipendiaries. He had always found lay justices an 
assistance, and not a hindrance. 


The Aberayron Justices 


THE circumstances of the case which was the subject of 
the recent inquiry by TuckER, L.J. (His Majesty’s Stationery 
Office, Cmd. 7061, price 4d.), were so unusual that there is 
very little useful moral to be drawn save that magistrates 
must exercise extra care when confronted with situations 
of similar difficulty. The magistrates’ clerk at Aberayron 
was charged before the Aberayron justices with making a false 
statement on an application for a licence to slaughter a pig, 
and with slaughtering a pig without a licence. The solicitor 


for the defendant had written to the Treasury Solicitor asking 
11 


him, as the defendant was clerk to the justices, to arrange 
for a clerk from one of the adjoining petty sessional divisions 
to sit at the hearing of the case. It was decided to ask the 
clerk to the Aberystwyth justices, and it was left to the 
solicitor for the defendant to ask him. His lordship reported 
that he was quite satisfied that there was no impropriety 
on the part of anyone in regard to the choice made, but it 
was desirable that the position should be clarified, and that 
justices and their clerks should be given some guidance how 
they should act in circumstances such as existed in the 
present case. The decision to hear the case was bona fide 
on the part of all concerned, and was not a step in a conspiracy 
to defeat the course of “justice. The justices decided that 
there was no case to answer, but his lordship stated that he 
did not think that the justices fully appreciated that all that 
they were required at that stage to decide was whether or 
not there was a prima facie case to answer. Their bad 
decision was not due to dishonesty or conscious bias, and 
no blame attached to the clerk who sat with them, but they 
were lost without the assistance that they had been accus- 
tomed to receive from their clerk. Tucker, L.J., thought 
that the justices did not emerge with much credit, but added 
that some other benches, if submitted to the same process of 
cross-examination in their own court before a local audience, 
might not have improved upon their performance. 


The Lady Solicitor’s Gown 


THE somewhat mild suggestion of a county court judge 
that a lady solicitor, who had asked to be allowed to appear 
without a solicitor’s gown because of inability to have one made 
in time, should try to get one, was interpreted by an evening 
paper gossip writer as a rebuke. In recent years, the writer 
argued, women had cast aside their hats and their stockings 
because of shortages, and churches and magistrates’ courts 
had agreed to overlook these deficiencies, ‘‘ but in the citadel 
of tradition, the solicitor’s plea, ‘I could not get a gown,’ 
was adjudged to be no defence.” This line of argument does 
not seem to meet the real point. It is the duty of solicitors 
to uphold not only the dignity of their profession but also 
that of the courts, of which they are officers. It is therefore 
their duty, even in these dark and difficult days, to obtain 
lawful possession of a gown for the purpose of appearing in 
court. If, in fact, robemakers are either unable to make gowns 
within twelve months, or at all (as counsel say in their plead- 
ings), then borrowing, for which there is ample precedent, 
is nearly always a possibilitv. Mere men hesitate to commit 
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themselves to generalities about women, but it is currently 
believed that women borrow much more among themselves 
than men do, and even borrow things like ties and handker- 
chiefs from men, especially husbands, when the opportunity 
presents itself. A solicitor’s gown is a severe and an impersonal 
thing, and can neither add to a woman’s femininity, like the 
silks in which Herrick’s Julia went, nor detract from it. 
Let borrowing, therefore, proceed apace, if buying is 
impossible, and let it be an exception to the rule that it loses 
both itself and friend. 


Costs: The American Way 

SOLICITORS in this country who lament the state of the law 
which compels them to itemise their bills of costs with scrupulous 
attention to detail will be consoled to hear that in an address 
on professional conduct given last year by Sir FREDERIC 
EGGLESTON and reported in the issue for 2nd December, 1946, 
of the Law Institute Journal (The Law Institute of Victoria 
and the Queensland Law Society Incorporated), the lecturer 
is reported to have said: “I think it is a most undignified 
system to put down 6s. 8d. for attendances and that sort of 
thing and to spend hours and reams of paper and much 
imagination formulating the items of instructions for brief.” 
He described the system prevailing in the U.S.A. as “ very 
curious.” He said: “ It is not at all certain that a successful 
litigant will get the costs at all. In some cases, he will only 
get the court fees, and I have seen in a book the thesis put 
forward that a winning litigant ought to be satisfied with his 
victory and he should pay the court fees himself. The court, 
I understand, however, has the power to award costs, but if 
they do it, they do it in a lump sum. They do not tax costs 
as we do. The judge asks how long it has taken and how 
many witnesses have been called and he asks the attorneys on 
each side what work they have done in this case, how many 
documents they have looked up and what scientific inquiries 
were made, and he fixes a lump sum. I do not know whether 
that is more favourable to the legal profession than the 
system of taxing or not. I am not very enamoured of the 
system of taxing.’”’ That method is in itself a rough and 
ready method of taxation which is not unknown on this side 
of the water. Some solicitors here also prefer to agree a sum 
for costs rather than to undergo undignified and petty argu- 
ment before the taxing master. Our system of costs is by 
no means perfect. It is neither logical nor closely related to 
economic facts, and we cannot afford to dispense with learning 
from others how to improve it. 


Public Inquiries 

“A SoLicitTor ” writing in ‘‘ Town and Country Planning,” 
vol. XIV, No. 56 (Winter 1946-47), under the heading 
“Public Inquiries,’ examines the law governing procedure 
at local inquiries held (a) under the Town Planning Acts and 
(b) the New Towns Act. The law, the writer states, is 
partly in s. 290 of the Local Government Act, 1933, and 
partly case law, but the only procedural rule laid down 
is the statutory rule that the inspector may take evidence 
on oath. From the case law it would seem that these 
inquiries are ‘‘ quasi-judicial proceedings,’’ and the inspector’s 
duty is simply to act in good faith and “‘ audire alteram partem.” 
The inspector’s report to the Minister is a privileged document, 
but the Minister must not, after receipt of the report, listen 
to further argument by one side without giving the other 
an opportunity to hear it and toreply. An essential difference 
between inquiries under the Town and Country Planning 
Acts and those under the New Towns Act is that in the former 
case the Minister is deciding quasi-judicially between a local 
planning authority and objectors, while in the latter case he 
has to hear objections to his own proposals. A similar type 
of local inquiry, under the Restriction of Ribbon Development 
Act, 1935, and the Trunk Roads Act, 1936, has been the 
subject of litigation (Im re Trunk Roads Act, 1936 [1939] 
2 K.B. 515), which emphasised the duty of the Minister in 
such cases to give the fullest explanation and information. 
Solicitors instructed to put forward objections at these 
inquiries will do well to study that authority. The article 
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was written before the present Stevenage litigation began. 
It is interesting to compare “ A Solicitor’s’’ views with the 
decision in that case. 


Greyhound Racing 

THE Dog Racecourse Betting (Temporary Provisions) Bill, 
which will have become law by the time this issue 
appears, is to continue in force until 30th June, 1948, 
unless terminated earlier by Order in Council. It amends 
the Betting and Lotteries Act, 1934, by providing that 
this Act shall have effect as if every Saturday and Bank 
Holiday, and no other days, had been fixed by every 
licensing authority as the days on which betting facilities may 
be provided on licensed tracks. The Bill also permits the 
holding of two greyhound meetings on all tracks on Saturday 
afternoons and Saturday evenings. The 1934 Act is amended 
so that betting may take place on one day on sixteen dog 
races, instead of eight, and that betting on dog races may take 
place on any day during “a period or periods not exceeding 
eight hours in the aggregate,’ instead of during one continuous 
period not exceeding four hours. It is also provided that 
betting on a dog race track shall not take place before 1 o’clock 
in the afternoon on any day other than a Bank Holiday. 
Mid-week racing and racing before 1 o’clock on Saturday may, 
however, be permitted by order if production is not affected. 
In moving the second reading of the Bill, the HOME SECRETARY 
spoke of absenteeism caused by mid-week sporting events. 
The present law with regard to greyhound racing was that 
there should be not more than 108 meetings in any one year, 
held on not more than 104 days, and the Government proposed 
that there should be still 108 meetings. The Home Secretary 
added that he was anxious that it should not be thought 
that greyhound racing had been singled out because of 
the feeling some people had against it. Anxiety con- 
cerning the country’s ability to bear in the future the 
immense load of expense that this industry involves may, 
quite apart from the morality of the matter, compel the 
Government to reconsider what is apparently its present 
view, that further restrictions on greyhound racing would, 
like the medieval sumptuary laws, fail in their purpose. 


Recent Decisions 

In Apt (Orse. Magnus) v. Apt on 8th March (The Times, 
9th March), the PresipentT held that a proxy marriage 
between a petitioner domiciled and resident in England and 
a respondent in Argentina at a registry office in Buenos Ayres 
was validly celebrated, because celebration by proxy was a 
matter of the form of the ceremony or proceeding, and not 
an essential of the marriage ; there was nothing abhorrent 
to Christian ideas in the adoption of that form ; and in the 
absence of legislation to the contrary there was no doctrine 
of public policy which entitled the court to hold that the 
ceremony, valid according to the law of the place where it 
was performed, was not effective in this country to constitute 
a valid marriage. 

In Gutter v. Tait on 17th March (The Times, 18th March), 
the Court of Appeal (Morton, TUCKER, and SOMERVELL, L.J J.) 
held that where a bailee of precious stones admitted at 
9.30 p.m. to a room in his house without any introduction 
a stranger who asked if he might see one of the stones, 
and when the bailee took the stones out of his pouch the 
stranger had snatched the stones and escaped with them, 
the bailee was liable to the bailor for their loss, on account 
of his negligence. 

In Riches v. Westminster Bank, Ltd. on 21st March (The 
Times, 22nd March), the House of Lords (LorpD Stmon, Lorp 
WriGHT, Lorp PorTtEeR, Lord Stmonps and LorD NoRMAND) 
held that a sum of money awarded under s. 3 (1) of 
the Law Reform (Miscellaneous Provisions) Act, 1934, as 
interest and included in the total sum for which judgment 
was given was “ interest of money ’”’ within the meaning of 
Sched. D to the Income Tax Act, 1918. The respondent 
bank was held rightly to have made a deduction representing 
income tax at the rate of 10s. in the £ from payment of the 
sum awarded as interest. 
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AND PRACTICE 


BINDING OVER IN ASSAULT CASES 


Tue crowded condition under which so many of us live 
nowadays, together with other post-war severities of life, have 
induced in many people a state of nervous irritation which 
has led to friction between themselves and their sometimes 
too-near neighbours. This has been reflected in the number 
of assault cases in the magistrates’ courts during the past year 
or so. Practitioners have had more of them than usual, and 
their experience teaches that they must vary their tactics 
according to the policy of the bench before whom they appear. 

Many assault cases resemble each other to such an extent 
that some benches seem to have adopted a definite line of 
policy with regard to them, and to present the same attitude 
to all of them without discrimination. Some benches, for 
example, ask the complainant as soon as he gets into the box 
whether he is content to be bound over if the defendant is 
bound over, or else ask the defendant if he is content to be 
bound over. 

This is certainly an easy and rapid method of disposing of 
a troublesome hurdle in a congested list, but quite apart from 
any legal arguments about the regularity of such a procedure, 
it is highly unsatisfactory from the point of view of the 
advocate and his client, and for that reason may militate 
against the maxim that justice should not only be done, but 
should manifestly be seen to be done. 

The advocate has the unpleasant task of explaining to a 
still angry client what the magistrate has done, and why there 
has been no hearing, and the client goes away with a dis- 
satisfied feeling that justice has not been done and that he 
has not had ‘“‘a show.”” In short, he has not “ got it out of 
his system.”’ It is true that the fact of the recognisances 
having been entered into is some deterrent in most cases 
against future discord, but one may be permitted to doubt 
whether even the fact that parties consent is sufficient to 
justify this course of procedure. They are asked to do so 
sometimes at 4 moment’s notice, and an advocate should, if 
he feels satisfied that his client has in no wise been guilty of 
any threat or aggression, insist on his right to advise his 
client before he consents to a course which he may not fully 
understand. 

It is not certain that all benches and advocates completely 
understand this difficult branch of the jurisdiction of magis- 
trates. The basic jurisdiction was laid down in Hawkins’ 
“Pleas of the Crown,” book 5, c. 60, s. 6, that wherever a 
person has just cause to fear that another will do him some 
bodily harm, as by killing or beating him, or his wife or child, 
or will procure others to do so, he may demand the surety of 
the peace against such person, and every justice of the peace 
is bound to grant it upon the party making oath before him 
that he is actually under such fear, and has just cause to be 
so, by reason of such person having threatened to beat him, 
or laid in wait for that purpose, and “that he doth not 
require it out of malice or vexation.” 

An important modification of this rule in the interests of 
justice and fair trial was made by s. 25 of the Summary 
Jurisdiction Act, 1879, which provides that the power is to be 
exercised by an order upon complaint, and the Summary 
Jurisdiction Acts apply accordingly, and the complainant and 
the defendant and witnesses may be called and examined and 
cross-examined, and the complainant and the defendant shall 
be subject to costs, as in the case of any other complaint. 


COMPANY LAW 


If there is a complaint of assault, and after examination 
and cross-examination of the complainant and his witnesses 
and the defendant the magistrates decide that they are 
satisfied that the defendant has committed the offence, they 
may bind over the defendant. Suppose that they decide that 
the complainant, though not an assaulting party, may be 
guilty of a breach of the peace in the future. Can they hold 
that the provisions of s. 25 of the 1879 Act have been complied 
with, and that they can, therefore, exercise their power ‘‘ by 
an order upon complaint ”’ ? 

An important relevant authority is R. v. Wilkins [1907] 
2 K.B. 380, in which a complainant obtained a rule nisi for a 
certiorari to quash an order of county justices. On a summons 
calling on W to show cause why he should not be ordered to 
give a surety of the peace, the complainant J had said that W 
had on several occasions threatened or attempted to assault 
him. W made similar statements about J, who admitted 
that he had written a rather violent letter, but W did not say 
that he went in bodily fear of J, and did not ask for or obtain 
the issue of a cross summons against J. Under those circum- 
stances the justices found that there was a real danger of a 
breach of the peace on the part of both W and J, and bound 
both of them over to be of good behaviour and keep the peace. 
At the hearing, J’s solicitor did not object in any way to J’s 
entering into a recognisance. 

With regard to the argument that the justices had no power 
to order J to be bound over because no formal or any charge 
had been made against him, the court said: ‘“ In my opinion, 
when a person appears before justices, although his appearance 
is in the capacity of complainant, and facts are proved to the 
satisfaction of the justices which would justify them in binding 
him over to keep the peace, the justices have jurisdiction to 
make an order to that effect, although no formal proceedings 
by way of information or otherwise have been instituted 
against the person.” Furthermore, the court held that the 
order was not bad for failure to state in terms that W went in 
bodily fear of J. Without laying down a general rule the 
court’s impression was that this allegation of fear was only 
necessary where an ex parte application was made that one 
person should be bound over to keep the peace toward sanother. 

The most useful authority on this branch of the law is 
Ex parte Davis (1871), 35 J.P. 551, in which the justices had 
found that the accused was not guilty of the alleged assault, 
dismissed the information and granted ar certificate of 
dismissal. Although that was the only offence with which he 
was charged, he was nevertheless directed to enter into his 
own recognisances to keep the peace for six months. On a 
motion for certiorari, Cockburn, C.J., and Blackburn and 
Mellor, JJ., were unanimous in holding that the justices*had 
jurisdiction to do what they did. Mellor, J., said: “ The 
conduct of the defendant may have fallen short of an actual 
assault, nevertheless there might have been enough to justify 
his being bound over to keep the peace. The violent words 
used may have been interpreted by the justices as an intention 
to commit an assault.” Blackburn, J., pointed out that it is 
not necessary for an information to be laid before recognisances 
are ordered, if the party is already before the justices. This 
is a case which can be-used with effect where justices seek to 
bind over a party in spite of there being no evidence of violent 
language or other conduct to justify such a course. 


AND PRACTICE 


DELEGATION OF POWERS OF DIRECTORS—II 


I was discussing last week the position of a person who, in 
entering into a contract with a company, has dealt with an 
officer or agent of the company who had no actual authority 
to enter into the contract on the company’s behalf ; and we 
saw that if the articles contain the usual provision for the 
delegation of their powers by the directors, the prima facie 
tule is that an outsider dealing with an officer or agent of the 
Company to whom the necessary powers might have been 


delegated is entitled to assume that there was a delegation, 
and that the officer or agent accordingly has the necessary 
authority to bind the company in respect of a matter of a 
kind which could have been delegated. I mentioned two 
qualifications of this proposition—first, where the outsider has 
not acted bona fide, as, for example, where he knows or has 
reason to suspect that the delegation has not been made 
(which includes the case where the particular matter is some- 
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thing which would not usually be delegated to the officer with 
whom he deals, so that the law considers investigation was 
called for) ; and secondly, where any document entered into 
by the officer purporting to act for the company is a forgery. 

There is, or may be (the authorities on the point are not 
easy to follow), a third qualification: namely, that the 
outsider is not entitled to rely on this presumed delegation 
unless he knew of the power to delegate at the time when he 
entered into the contract. There must, of course, be a power 
of delegation, otherwise there can be no presumption that it 
was exercised ; but if this third qualification does exist, it 
means that the person relying on the presumed delegation 
must know the power existed, that is to say, he must actually 
know that the articles of the company contain a power for 
the directors to delegate. This was, I think for the first time, 
laid down in Houghton v. Nothard (1927) 1 K.B. 246, to which 
I referred last week. There the plaintiffs had dealt with a 
director of the company who had not the actual authority of 
the company to enter into the particular transaction ; the 
articles of the company contained a very wide power for the 
directors to delegate their powers, in addition to incorporating 
the Table A article, but at the time when the plaintiffs 
entered into the contract with the director purporting to act 
on behalf of the company they had no knowledge of the 
provisions of the company’s articles of association. In his 
judgment (in which Atkin, L.J., concurred), Sargant, L.J., 
said this: “‘ In a case like this where the power of delegation 
had not been exercised and where admittedly [the plaintiffs] 
had no knowledge of that power and did not rely on it, I 
cannot for myself see how they can subsequently make use of 
this unknown power so as to validate the transaction. They 
could rely on the fact of delegation, had it been a fact, whether 
known to them or not. They might rely on their knowledge 
of the power of delegation, had they known of it, as part of 
the circumstances entitling them to infer that there had been 
a delegation and to act on that inference, though it were in 
fact a mistaken one. But it is quite another thing to say that 
the plaintiffs are entitled now to rely on the supposed exercise 
of a power which was never in fact exercised and of the 
existence of which they were in ignorance at the date when 
they contracted. No case was cited to us in which a binding 
obligation has been constructed out of so curious a combina- 
tion ; and I cannot see any principle on which an obligation 
could be so constructed.” 

This proposition was accepted as binding by the Court of 
Appeal in Kreditbank Cassel v. Schenkers |1927| 1 K.B. 826, 
where again the plaintiffs relied on a presumed delegation, 
though they did not know of the existence of the power of 
delegation contained in the defendant company’s articles of 
association ; and it was held that the plaintiffs could not rely 
on the power of delegation. But Scrutton, L.J., indicated 
that he found difficulty in reconciling this with the doctrine 
enunciated in a long line of cases that a person is deemed to 
know of the company’s articles of association; and 
Bankes, L.J., while following Houghton v. Nothard on the 
point, nevertheless accepted that “it is well established that 
in the case of a company incorporated under the Companies 
Acts which has an article empowering the directors to delegate 
their authority, anyone dealing with the company is presumed 
to have notice of the existence of that article.’”’ It is certainly 
difficult to follow the argument that actual knowledge of the 
article is necessary ; that although there is a power of delega- 
tion contained in the articles, and although a person is deemed 
to know of the power, he cannot be heard to say: “I am 
deemed to have known of the power to delegate and I acted 
upon it,” unless it is proved that he had actual knowledge of 
the existence of the power. In Mahony v. East Holyford 
Mining Co. (1875), L.R. 7 H.L. 869, Lord Hatherley said that 
it is settled that ‘‘ those who deal with joint stock companies 
are bound to take notice of that which I may call the external 
position of the company. Every. joint stock company has its 
memorandum and articles of association; . . . those articles 


of association are open to all who are minded to have any 
dealings whatsoever with the company, and those who so 
deal with them must be affected with notice of all that is 
contained in [the articles].” 
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It is a curious result (if it is the law) that while a person is 
in the same position as if he had read the articles when this 
operates to his disadvantage (e.g., where the articles contain 
restrictions on the powers of directors, he cannot rely on the 
fact that he had not actually read the articles), he cannot 
rely on provisions of articles which he has not read where 
those provisions—the power of delegation, for instance— 
would operate in his favour. And though there is the 
authority of the Court of Appeal for this proposition, it is to 
be noted that in both cases there were other grounds on which 
the decision went against the plaintiff, so that this principle 
was not essential to the judgments. 

The difficulty of reconciling this proposition with the earlier 
cases, of which Mahony v. East Holyford Mining Co. is one, 
was adverted to, but not solved, by the Court of Appeal in 
British Thomson Houston Co. v. Federated European Bank, Ltd. 
(1932| 2 K.B. 176. There a guarantee had been given to the 
plaintiffs signed by a single director on behalf of the company. 
The company’s articles contained power for the directors to 
delegate their powers to one or more of their own body, but 
it did not appear that the plaintiffs knew of this provision. 
The company resisted liability on the guarantee, which had 
been given without due authority, but it was held that the 
plaintiffs were entitled to presume that the directors had 
authorised the director who signed the guarantee to enter 
into contracts on behalf of the company. The court, while 
recognising the difficulty arising on the decision in Houghton 
v. Nothard, succeeded in avoiding it by relying on a passage 
in the judgment of Atkin, L.J., in the Kreditbank Cassel case, 
where he said: “If you are dealing with a director in a 
matter in which normally a director would have power to act 
for the company you are not obliged to inquire whether or 
not the formalities required by the articles have been complied 
with before he exercises that power.”’ That assumes, of 
course, that the power can under the articles be given to a 
director ; and as I have suggested, it is not easy to see why 
it should cease to apply where the person dealing with the 
director has not actually read the articles containing the 
necessary powers of delegation, if those powers do exist. The 
court in the British Thomson Houston case evidently did not 
see why it should cease to apply in such a case, but one cannot 
help feeling that the satisfactory result which they did reach 
depended on their disregarding rather than distinguishing the 
proposition laid down by Sargant, L.J., in Houghton v. 
Nothard. 

At the end of the report of the British Thomson Houston 
case there is a very useful summary by the learned reporter 
of the law applicable where a person relies on an act of an 
officer of a limited company ; and in regard to the position 
where the articles empower the directors to delegate to an 
officer authority to do the act, the conclusions stated are that 
(a) if the act is one which would ordinarily be beyond the powers 
of such an officer it cannot be assumed that the directors have 
delegated to the officer power to do the act ; but (0) if the act 
is one which is ordinarily within the powers of such an officer, 
then the company cannot dispute the officer’s authority to do 
the act, whether the directors have or have not actually 
invested him with authority to do it. This statement of the 
position was approved by Tucker, J. (as he then was), 
Clay Hill Brick Co. v. Rawlings [1938] 4 All E.R. 100. The 
reporter’s note adds the submission that actual knowledge 0! 
the contents of the articles of association is irrelevant except 
to an issue raised as to the bona fides of the person relying on 
presumed authority (and as we have seen, the absence of 
bona fides disentitles that person from so relying). Actual 
knowledge should, I think, be irrelevant, as the note submits, 
but for the time being the proposition to the contrary laid 
down in Houghton v. Nothard is still authority ; and the moral 
would seem to be that when dealing with an officer of 4 
company make sure that its articles empower the delegation 
to such an officer of the authority he professes to have ; if it 
is an ordinary transaction it is not necessary to go further 
and ask for proof of the actual delegation, but many woulé 
justifiably think that it is an unnecessary burden even to have 
to peruse the articles of a company with which ordinary 
business transactions are being undertaken. 
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A CONVEYANCER’S DIARY 


POSITIVE COVENANTS 


SINCE Austerberry v. Oldham Corporation (1885), 29 Ch. D. 
750, it has been a commonplace that the burden of positive 
covenants cannot run with freehold land, either at law or in 
equity. In spite of that decision, it has continued to be a 
frequent practice that the common vendor, on the sale of a 
building estate of freehold plots, shall grant to each purchaser 
a right of way over the roads on the estate (which he retains) 
subject to an obligation to contribute towards the repair of 
such roads, and that he shall further exact a covenant for the 
payment of such contributions. This system seems to function 
in practice, but it is somewhat difficult to give convincing 
reasons why it should do so. 

So far as the running of the benefit with the soil of the roads 
is concerned, I do not think there is any difficulty ; the views 
to the contrary expressed by members of the Court of Appeal 
in Austerberry v. Oldham Corporation were grounded on the 
fact that the covenantee in that case had parted with the 
very soil of the road, so that it was doubtful what land of his 
could be touched or concerned by the performance of the 
covenant. But, on the face of it, the burden of the covenant 
to contribute cannot run, since it is a positive covenant. If 
this vierv is really correct, substantial inconvenience will be 
caused, as the arrangements for repairing the roads would 
become nugatory after any considerable number of houses on 
the estate have changed hands once. I think that it is reason- 
ably clear, therefore, that the court would be sympathetically 
disposed towards any reasonable argument designed to 
distinguish Austerberry v. Oldham Corporation; one might 
indeed hope that the court itself would be astute to find such 
a distinction, though it would be imprudent to build too much 
on such hopes. My present purpose, therefore, is to suggest a 
line of argument leading to such a distinction, which would 
be worth trying if necessary, although the difficulties are 
formidable. 

So far as I know, there is no relevant authority later than 
Austerberry v. Oldham Corporation. In the discussion in that 
case, certain earlier cases were mentioned. One was Holmes 
v. Buckley (1691), 1 Eq. C. Ab. 27, where a covenant to 
cleanse a watercourse seems to have been enforced against an 
assign of the covenantor. But the lords justices in Austerberry 
v. Oldham Corporation declined to accept Holmes v. Buckley 
as an authority. It is very shortly reported in ‘‘ Equity Cases 
Abridged,” and Lindley, L.J., pointed out that on any view 
the plaintiff was entitled ‘to some sort of injunction for 
preventing the obstruction of the watercourse. Another case 
discussed was Cooke v. Chilcott (1876), 3 Ch. D. 694, where a 
covenant to erect a pump and supply water was enforced 
against an assign. This case was clearly and directly 
disapproved both by Cotton, L.J., and Lindley, L.J. It was 
not expressly referred to by Fry, L.J., but his judgment 
contradicts it. (Cooke v. Chilcott must, of course, be distin- 
guished from Sharp v. Waterhouse (1857), 7 El. & Bl. 816, 
where a similar covenant was enforced between the original 
contracting parties, and Shayler v. Wolff {1946} Ch. 320, 
where such a covenant was enforced by the assign of the 
covenantee against the original covenantor.) 

Much the most important for the present purpose of the 
earlier decisions discussed in Austerberry v. Oldham Corpora- 
tion was Morland v. Cook (1868), L.R. 6 Eq. 252. Certain 
land below sea-level had been partitioned, and the partitioners 
had mutually covenanted “that the charges, damages and 
expenses of or attending the keeping and maintaining the 


walls and gutts of or belonging to the said lands, fresh marsh 
lands, hereditaments and premises hereby granted . in 
good order and repair shall be borne and paid by ‘the 
partitioners}] their respective heirs and assigns out of the said 
lands and hereditaments hereby divided in proportion, and 
by an acre-scot to be from time to time for that purpose made 
thereon and payable thereout in the same proportions in 
ready money.” This liability was enforced by and against 
the successors of the parties. In the opinion of Cotton, L.J., 
and Lindley, L.J., the decision was correct, on the footing 
that the covenant created no fresh liability, but merely 
created a rent-charge for the repair of the sea wall. It 
appeared that the liability of those protected by a sea wall 
to contribute to its repair is imposed by the common law. 
The argument thus is (i) that the covenant merely provided 
machinery for the levying of an antecedent liability (which 
happened to be imposed by the common law), and (ii) that it 
was in any event effective to create a rent-charge. The 
weakness of the latter phase of the argument is that, so far as 
I am aware, there is no authority for the proposition that the 
benefit of a rent-charge can run with land. A rent-charge is 
an incorporeal hereditament charged on land and enuring for 
the benefit of the rent-chargee in his personal capacity and 
not as owner of other land. It passed to his heir (or nowadays 
to his personal representative) independently of the ownership 
of land. But in Morland v. Cook the idea seems to have been 
that successors in title of the other partitioners could enforce 
the charge. The better explanation seems therefore to be the 
first branch of that given by Cotton, L.J. (at p. 774), namely, 
that the covenant created no new liability. It does not seem 
to matter that the pre-existing liability was one subsisting at 
common law. Any pre-existing liability would, in my 
submission, suffice. 

At this point we return to the question of the road-charges. 
The normal form is for the common vendor to grant a right 
of way subject to a condition that the grantee shall contribute 
towards repairs. Such a condition would, of itself, be awkward 
to enforce. It is not a condition precedent but a condition 
subsequent. If the condition were that the way might be 
used on payment of a penny, the payment would be a con- 
dition precedent and the grantee could be refused access if he 
did not pay. But here the obligation is only that the grantee 
shall contribute to repairs when repairs are necessary. Such 
a condition is subsequent and gives no ground for exclusion. 
See Duncan v. Louch (1845), 6 Q.B. 904, 912. The exact 
way of enforcing the condition is not easy to see, though 
Wightman, J., indicated in Duncan v. Louch that the obliga- 
tion ran with the land. It is therefore convenient to have a 
covenant to provide machinery for levying the money arising 
under the obligation. Such a covenant is not an independent 
covenant, but is ancillary to the pre-existing obligation. In 
my submission, therefore, it is enforceable on just the same 
basis as was the covenant in Morland v. Cook, namely, that 
the covenant creates no new obligation. 

I am aware that this argument is too subtle to be really 
satisfying ; at the same time I see no other way of upholding 
a class of covenant which it would be most inconvenient not 
to uphold, and I hope that if ever the matter comes before 
the courts they will find it possible to accept this or some 
similar contention. In the meantime, the matter is one upon 
which the advisers of both parties to a contest would be well 
advised to enjoin caution on their clients. 


LANDLORD AND TENANT NOTEBOOK 


ESSENTIALITY AS A TEST OF FIXTURES 


WHENEVER courts are called upon to pronounce upon the 
status of some piece of matter as fixture or chattel, we are 
likely to be reminded that each case depends upon its own 
circumstances, and the decision in one can seldom be a guide 
to the solution of another. This happened in Jordan v. May 


(1947), 63 T.L.R. 127 (C.A.). Nevertheless, there is always 
some admixture of Jaw in these questions ; and | think that 
the legal principle which became important in this case, which 
concerned storage batteries connected to a dynamo and tothe 
wiring system of a shed by means of wires, is well expressed 
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in the headnote : . the batteries, not being an essential 
or integral part of the fixed engine, were, although necessary 
to make the plant as a whole effective, not a fixture.”’ 

The question arose in this way. The plaintiff in 1937 
Jet to the defendant premises which included, besides living 
accommodation, a café, garages and a shed containing a 
generating plant. The tenant covenanted, inter alia, to keep 
that generating plant in good condition and to replace parts 
which should become worn out. In 1943 the local W.A.E.C. 
requisitioned part of the property, including the shed, and 
had the generating plant dismantled. In the action, the 
plaintiff claimed damages for deterioration of the batteries. 
The defence was based on the LandJord and Tenant 
(Requisitioned Land) Act, 1944, s. 1 (1); that is to say, 
it was pleaded that the plaintiff was seeking to exercise a 
remedy for breach of “a repairing covenant . . . in respect 
of damage to the land.” 

At first instance, the county court judge found that the 
“electric light plant’ was a fixture, but that the storage 
batteries, which had been on a table near the “‘ engine ” and 
had been connected to it by wires, were not ; and the question 
on appeal resolved itself into whether. there had _ been 
evidence to support the latter finding. 

In their judgments, Morton, L.J., and Bucknill, L.J., 
referred mainly to decisions in which general principles 
affecting machinery as fixtures were laid down; Asquith, 
L.J., alone mentioned some authorities in which the applica- 
tion of those principles to cases in which parts of machinery 
were concerned was illustrated. Both the first-mentioned 
lords justices cited Pole-Carew v. Western Counties and General 
Manure Co., Ltd. |1920} 2 Ch. 97 (C.A.), but for different 
purposes ; Morton, L.J., when pointing out that the question 
was essentially one of fact, Bucknill, L.J., because the 
judgments in that case distinguished between what was a 
“necessary and integral part ’’ of an engine which was itself 
a fixture and what was not. Morton, L.J., also referred, 
with approval, to a suggestion made by Blackburn, J., in 
Holland v. Hodgson (1872), L.R. 7 C.P. 328, that the burden 
of proving that articles which rest on the ground by their 
own weight are fixtures is on the party asserting that they 
are not chattels, and vice versa. 

But what was being actually dealt with was the case of an 
object attached to or connected with a fixture, and it has by 
now been worked out, if I may so put it, that the status of such 
depends on its essentiality. The ultimate result was at least 
foreshadowed as long ago as in Mather v. Fraser (1856), 
2K. & J. 536, by Page-Wood, V.-C. : “ if the thing in question 
is an essential part of the machine, then, although movable, 
and although it may actually have been removed for a 
particular purpose—as a millstone removed for repair—still 
it is to be treated as belonging to the machine ; and if the 
machine itself is to be held to be a fixture, the movable part 
of it must also be so held.” Shortly afterwards, we had 
Metropolitan Counties, etc., Society v. Brown (1859), 26 Beav. 
454, the facts and law in which can be gleaned from the 
following part of the judgment of Romilly, M.R.: “‘ The anvil, 
though it is not fixed upon the ground, forms part of it” 
‘a fixed steam-hammer} “ . It essentially forms part of 
the machine, which would be incomplete without it, just as 
much as a pump handle which, though it may be removed from 
the pump, is still part of the pump, and passes with the 
freehold.” By parity of reasoning, leathern driving-belts 
were held to be irremovable fixtures in Sheffield & South 
Yorkshire Permanent Benefit Building Soctety v. Harrison 
(1884), 15 O.B.D. 358 (C.A.) (“ these belts were not merely 
pieces of leather, but they were essential parts of certain 
machines ’’). 

The most recent case in which a fixture upon an irremovable 
fixture has itself been held to be irremovable is, I think, 
Pole-Carew v. Western Counties and General Manure Co., 
supra, part of the dispute in which concerned some acid 
chambers superimposed on lower structures. The absence 
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of definite demarcation, and the fact that the whole formed 
a unit, were the considerations which weighed mostly in this 
case. 

Decisions which went the other way begin with Jenkins 
v. Gething (1862), 2 John. & H. 520, the subject-matter of 
which was greenhouses, a boiler built-in in one of them and 
some pipes of a heating apparatus which were screwed 
on to that boiler. The greenhouses and the boiler were held 
to be irremovable, the pipes removable. After a long interval, 
Northern Press and Engineering Co. v. Shepherd (1908), 
52 Sov. J. 715, afforded authority ; mortgagees of a lease 
claimed a machine operated by driving apparatus affixed to 
the freehold, both machine and apparatus having been hired 
by the lessee. ‘‘ I think it would be introducing a dangerous 
principle,” said Eve, J., “if I were to hold that because a 
machine is worked by fixed mechanism therefore the machine 
is a fixture. I must have regard to the nature of the machine. 
It is complete in itself for the purpose for which it was 
designed.” A few years later came British Economical Lamp 
Co., Ltd. v. Empire, Mile End, Ltd. (1913), 29 T.L.R. 386, 
deciding that electric light filament lamps, though duly fixed 
in by the usual bayonet attachment, remained chattels, 
being “temporarily fixed with a view to the efficient 
use of the chattel itself... The lamps were not, I think, 
part of the installation. The installation is complete though 
no lamp may be supplied or be in the socket.’’ Then, in 
Webb v. Bevis (Frank), Ltd. [1940] 1 All E.R. 247 (C.A.), 
an elaborate corrugated iron shed was held to be removable, 
being easily detachable from a concrete floor, which 
‘‘ obviously ” passed to the landlords. In this case much 
weight was attached to the circumstances that the tenur 
was short, the expense had been great, and the nature of 
the structure temporary. Smith v. City Petroleum Co., Ltd. 
(1940) 1 All E.R. 260, concerned petrol pumps at a filling 
station, the tanks below them from which they had been 
supplied being admittedly fixtures. Stable, J., considered 
the case a border-line one; the pumps were very little us« 
without the tanks ; nevertheless, he came to the conclusion 
that they were removable fixtures. Lastly, in Hulme v. 
Brigham '1943} K.B. 152 (C.A.), heavy printing machines 
connected to electric motors, the latter apparently having 
become part of the freehold, were held to be removable ; 
the facts strongly resembled those of Northern Press and 
Engineering Co. v. Shepherd, supra, and Birkett, J., adopted 
the reasoning of that case: ‘‘ complete in itself for the 
purpose for which it is designed.” 

Now, if one surveys the group of cases mentioned in th 
above paragraph with the intention of finding a_ single 
underlying principle, I think one will fail. The ‘‘ complete in 
itself ’’ test is not, it appears, infallible when one has to decid 
whether a fixture upon an irremovable fixture is itself a 
removable fixture or not. And I think the explanation is that 
though Asquith, L.J., rightly grouped Northern Press and 
Engineering Co. v. Shepherd (the first printing machine case), 
Hulme v. Brigham (the second printing machine case), and 
British Economical Lamp Co., Ltd. v. Empire, Mile End, 
Lid. (the filament Jamp case) together, what was held in those 
cases was that the objects concerned had never been fixtures 
at all. If they had, the further question might arise, which 
was what was gone into in Jenkins v. Gething (pipes screwed 
to boiler), Webb v. Bevis (rank), Lid. (iron shed), and Smit/i 
v. City Petroleum Co., Ltd. (petrol pumps) whether, though 
what they were attached to was irremovable, they themselves 
were removable fixtures. The difference is potentially) 
important ; a removable fixture is not a chattel that may 
become realty, but is realty which may resume its chattel 
nature if severed in time (Bain v. Brand (1876), 1 App. Cas. 
762). Thus, anything comparable to the printing machines, 
lamps or storage batteries in the older and present cases would 
not pass to the landlord if not severed before the end of the 
term; but anything having the status of the pipes, shed o1 
petrol pumps in the other cases would so pass. 








Sir William Bock Ayling, of Berkhamsted, Herts, formerly a 
Judge of the Madras High Court, left £25,692. 


The Right Hon. Sir John Eldon Bankes, Lord Justice ot 
Appeal from 1915 to 1927, left £84,258. 
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TO-DAY AND YESTERDAY 


March 24.—During the Napoleonic Wars Spain became a 
satellite of France and her South American colonies lay open 
to the British navy, which, in 1806, landed a force at Buenos 
Aires. The Spanish viceroy fled without resistance, but the 
people, led by a French officer named Liniers, and equipped by a 
wealthy merchant named Alzaga, expelled the invaders in two 
months. Popular agitation in England caused the Government to 
send 11,000 men, under Lieutenant-General Whitelocke, to retake 
the place. Montevideo, 120 miles off, was stormed, and 8,000 
men with sixteen guns marched on Buenos Aires, confident that 
the colonists, from experience of “‘ the difference between the 
oppressive dominion of Spain and the benign and protecting 
government of His Majesty,’”’ would be friendly. They were not. 
Thirteen British columns advanced into the town. Those on the 
right and the left met little opposition, but in the centre the 
troops fought them in the streets, and the inhabitants from the 
housetops. They lost 2,000 men, including 1,676 prisoners, 
and Whitelocke agreed to terms on the basis of an exchange of 
prisoners and his evacuation of Buenos Aires and Montevideo. 
He was tried by court martial at Chelsea Hospital, and on 
24th March, 1808, found guilty. He had been defective “in 
zeal, judgment and personal exertion,”’ and he was sentenced to 
be cashiered. 


March 25.—On 25th March, 1852, Lord Cockburn, the Scots 
judge, invited Miss Dick-Lauder to go with him on circuit : 
“My dear Susan—A project—Will you join Johanna and me on 
the North Circuit ? We leave Edinburgh on the 8th or 9th of 
April—whisk by rail to Aberdeen—from Aberdeen to Inverness 
by carriage—from Inverness to Aberdeen ditto—from Aberdeen to 
Perth by rail; and home about the 28th. We shall be 3 or 
4 days at each place. You shall be treated with great respect 
and have nothing to pay. Say as soon as possible. Ever, 
H. Cockburn. P.S. I eschew a lady’s maid.’’ Earlier he had 
noted that his wife, daughters and all his circuit companions had 
never afflicted him ‘“ with the monster called a lady’s maid. 
She is no joint of my tail. For which God be praised ! ”’ 


March 26.—On 26th March, 1824, the future Lord Campbell 
wrote from Hereford: ‘‘ My good luck upon the circuit still 
sticks to me. There was one very important cause here .. . 
an action between two justices of the peace for the County of 
Carmarthen for a malicious prosecution. I was for the plaintiff 
and, after a two days’ trial and overcoming many difficulties 
I got a verdict with £1,000 damages. I have gained more credit 
on this than on any former occasion since I have been at the 
Bar.” 


March 27.—Baron Albert Profumo, K.C., died on 27th March, 
1940, His title was Italian, but his family had been long domiciled 
in England. He was called to the Bar by the Inner Temple in 
1901 and took silk in 1919. His benefactions included £5,000 
each to Gray’s Inn and the Inner Temple, and other gifts to 
promote legal study and practice. 


March 28.—On Saturday, 28th March, 1772 (Boswell, by a 
slip, said 27th March), Dr. Johnson had a conversation with 
Sir Alexander Macdonald, who “ observed that the Chancellors 
in England are chosen from views much inferior to the office, 
being chosen from temporary political views.’’ Johnson: ‘“‘ Why, 
sir, in such a government as ours no man is appointed to an 
office because he is the fittest for it, nor hardly in any other 
government, because there are so many connections and dependen- 
cies to be studied. A despotic prince may choose a man to an 
office merely because he is the fittest for it. The King of Prussia 
may do it.” 

March 29.—In the open race at the Bar point-to-point on 
29th March, 1899, F. E. Smith entered a grey horse called John 











Ridd, which figured in some verses recited at the evening’s 
dinner :— 
“ Hark, the hour of three is sounding ! 
Hearts with anxious fears are bounding, 
Judge’s box a crowd surrounding, 
Breathing hope and fear. 
For to-day in steeplechase, sirs, 
Right before his lordship’s face, sirs, 
Grandee and John Ridd to race, sirs, 
Shortly will appear ! ”’ 

March 30.—In 1858-9 there was trouble in Ireland, particu- 
larly over seditious and treasonable associations called Phoenix 
Societies. At the Kerry Assizes on 30th March, 1859, Daniel 
Sullivan was convicted and condemned to ten years’ penal 
servitude. 


Tue Girt oF TONGUES 

Since his retirement, Judge Konstam has sat occasionally in 
the county court. One of his gifts is the gift of tongues, and at 
Kingston recently, when an Italian woman had difficulty with 
English, he helped her out in her own language. French, German 
and even Hindustani and Bengali, acquired when he was in the 
Indian Civil Service, are likewise within his powers. The county 
court bench has been adorned with many good linguists. There 
was Judge Smyly, at Shoreditch, who had a good working know- 
ledge of French, Spanish, German and Yiddish, and Judge Bacon, 
at Whitechapel, could supersede any unsatisfactory German 
interpreter. Of the average court interpreter he once said : 
““ Generally he is a man who interprets a language of which he 
knows nothing into one of which he knows even less.’’ Judge 
Cluer claimed to be able to “ disbelieve a witness in seven 
languages,’’ a very useful accomplishment at Whitechapel ; 
French, German and Yiddish he spoke fluently. The High Court 
bench must not be left out of the linguistic honours. Mr. Justice 
Langton once surprised some of the spectators in the Divorce 
Court by interpreting the evidence of a woman, given in German, 
It is doubtful, however, whether any other judge ever attained 
the proficiency of Lord Justice Kennedy, who, besides being a 
classical scholar, was reputed to speak eight languages fluently. 
On his appointment, when an older judge congratulated him in 
Latin verse, he replied with a Greek ode. 


SERIOUS AND FLIPPANT 

Mr. Justice Darling greatly prided himself on his knowledge of 
French. When he tried Voisin, a French butcher, who was found 
guilty of murder, he sentenced him to death in his own language, 
telling him that he had been convicted on incontestable proof. 
Many thought that there was vanity in this usurping of the 
functions of the interpreter. His attitude was certainly very 
different from that of Mr. Justice Swift, who;on being told in a 
case that the plaintiff spoke twelve languages, observed that he 
himself spoke only two, English and forensic. The first Lord 
Reading once had fun in the field of languages. He was a fellow 
guest at a banquet with Mr. Lloyd George, who, in the course 
of his speech, turned to him and apostrophized him in Welsh. 


Reading did not understand a word but, when his turn came, 
he recited with proper gestures and inflexions the Hebrew version 


ofa psalm. He afterwards said: ‘‘ When I had finished the only 
persons who did not think I had replied in Welsh were the few 


Welshmen present. The rest of the company were greatly 
impressed by the range of my linguistic attainments.’’ One 
final recollection: Cockburn, afterwards Chief Justice, and 
Thesiger, afterwards Lord Chancellor, were in court when 


Lord Chief Justice Campbell had to read some French documents. 
Cockburn whispered: ‘‘ He’s murdering it!’ and Thesiger 


answered : ‘“‘ No, only scotching it.” 





REVIEW 


Topham’s Real Property. By His Honour Judge A. F. TopHam, 
K.C. Tenth edition, 1947. London: Butterworth & Co. 
(Publishers), Ltd. 21s. net. 


As Judge Topham observes in the preface to the tenth edition 
of his “‘ introductory explanation of the law relating to land,” 
six years of war have not produced any substantial changes in 
his subject. On the other hand, twenty-one years’ experience of 
the property legislation has enabled the book to take on a 
somewhat different aspect from that of its earlier editions, in 
that it is no longer necessary to place such emphasis on the 
changes made in 1926. The learned judge has done a real service 


to students of this branch of the law in writing, and editing 
through so many editions, a text-book at once simple and accurate. 
It is, moreover, concise: indeed, other writers would be well 
advised to follow the example of his restraint in permitting an 
expansion only from 422 pages to 455 between the fifth edition 
and the tenth. Though this is not a practitioner’s book, we have 
always regarded it as the most intelligible and accessible account 
of the rules ot succession on intestacy operative in 1925, and we 
are relieved to find that this feature reappears. We have noticed 
one trifling error in that at p. 339 it is stated that six years’ 
adverse possession of a chattel does not bar the title of the true 
owner. That was the old rule, but s. 3 of the Limitation Act, 
1939, has changed it. We extend a cordial welcome to the tenth 
edition, and hope that the learned author may edit many more. 
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NOTES OF CASES 


COURT OF APPEAL 
Lloyd-Davies v. Lloyd-Davies 
Lord Greene, M.R., Morton and Somervell, L.JJ. 
19th December, 1946 
Divorce—Decree nisi—A pplication to make absolute while appeal 

pending—Supreme Court of Judicature Act, 1925 (15 & 16 

Geo. 5, c. 49), ss. 31 (1) (e), 184 (1). 

Application for stay of an order of Wallington, J. 

A wife who had been granted a decree nisi of divorce was 
anxious to marry another man. She therefore applied to 
Wallington, J., in chambers to have the decree made absolute 
in less than six weeks. On that application the judge was 
informed that the husband had served notice of appeal against 
the decree nisi. Being of opinion that the appeal was vexatious, 
and that it should not prevent his making the decree absolute 
in accordance with the application, the judge ordered the cause 
to be listed among those in which decrees were being made 
absolute on a particular day. The husband having applied 
ex parte to the Court of Appeal for a stay of the decree absolute, 
that court directed him to give notice of his application to the 
wife, who duly appeared on the present application of the husband, 
which was for a stay of Wallington, J.’s order. 

Lorp GREENE, M.R., said that the question at issue arose 
because the period between decree nisi and decree absolute 
had been reduced from six months to six weeks. Save in cases 
which, by statute or rule, admitted of no appeal, a litigant’s 
right to appeal was given by statute, and could not be taken 
away. The husband’s appeal, therefore, was perfectly competent, 
and whether or not it was vexatious was a matter for the Court 
of Appeal and not for the trial judge to decide. The husband 
had the right to require the court to hear the appeal. Only when 
it did so could it decide on the merits. The wife, on the other 
hand, had a statutory right to have her decree 7s? made absolute, 
subject to the divorce judge’s discretion to postpone the making 
of the decree absolute beyond the statutory period. Obviously 
there might be a conflict between those rights of the two parties. 
The result of s. 184 (1) and s. 31 (1) (e) of the Supreme 
Court of Judicature Act, 1925, was that, on the one hand, the 
husband had a statutory right of appeal, and, on the other hand, 
the legislative provisions regarding divorce, construed literally 
and by themselves, put it within the power of the Divorce Court 
to destroy that statutory right of appeal. For the effect of 
s. 184 (1) was that, directly a decree was made absolute, first, 
the appeal against the decree nisi would become abortive because 
the parties would be at liberty to marry again, and, secondly, 
there would be no chance of appealing against the decree absolute, 
for the would-be appellant could not satisfy the require- 
ments of s. 31 (1) (e). The way to reconcile those divorce pro- 
visions with the right of appeal was this: the right of appeal 
was absolute and not to be interfered with. The divorce judge, 
when an application was made to him to make a decree, had, if 
there was a pending appeal, no discretion or right to pronounce 
a decree absolute, for, by so doing, he would be destroying the 
statutory right to appeal to the Court of Appeal. The judge, 
even if, technically, he had a discretion to make the decree 
absolute, was not entitled to exercise that discretion where to 
his knowledge there was a pending appeal. Accordingly, the 
court would order that the cause should not appear in the list 
for making the decree absolute pending determination of the 
appeal. Application granted. 

SoLicirors: For the wife, Ludlow & Co. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
In ve Main; Official Solicitor v. Main 
Roxburgh, J. 15th January, 1947 
Will—Construction—Gift until one of two events happens—Gift 
over on happening of one event—Whether gift over takes effect 
on happening of second event. 

Adjourned summons. 

The testator by his will gave his residuary estate to his trustees 
upon trust to pay the income therefrom to his wife, and on her 
decease he made certain provisions for the maintenance of a 
home for his children. He then directed his trustees to stand 
possessed of the income arising ‘‘ from my said residuary trust 
property upon trust to pay and apply the same in or towards 
the maintenance education and necessary expenses of such of 
my children as being a son or sons shall be under the age of 
twenty-one years or being a daughter or daughters shall for the 
time being be a spinster or spinsters and after the death or 
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marriage of the last surviving daughter of mine I direct my 
trustees to stand possessed of my said residuary trust property 
upon trust (both as regards capital and income and any 
accumulations or apportionments of income) to pay and divide 
the same unto and equally between all or any of my children or 
child living at the death of such last surviving daughter of mine 
and the children or child then living of any then deceased child 
of mine who being a son or sons attain the age of twenty-one 
years or being a daughter or daughters attain that age or marry 
if more than one in equal shares.’’ The testator died in 1904. 
He was survived by his widow and by one son, the first 
defendant, and two daughters. One daughter died a spinster 
in 1927. The other daughter, the second defendant to the 
summons, married in 1928. The testator’s widow died in 1945, 
The son and married daughter each had an infant child. This 
summons raised the question whether the testator’s residuary 
estate became distributable on the death of his widow, or would 
not become distributable until the death of his last surviving 
daughter. 

ROXBURGH, J., said that the death or marriage of the testator’s 
last surviving daughter had already taken place when the widow 
died. The gift which the testator had in terms indicated to take 
effect in that event was a gift to all or any of his children or child 
living at the death of his last surviving daughter, and that event 
had not taken place. Unless he could apply some principle to 
remedy this situation, there was a gap in the will and the law of 
intestacy would have to be invoked to fill it. He had no doubt 
the testator intended that, when his widow died and his last 
surviving daughter had married, his estate should be distributable. 
The question was whether he could imply a gift to the beneficiaries 
named, not only if they were living at the death of the last 
surviving daughter, but also if they were living at the marriage 
of the last surviving daughter. He had been referred to Jn re 
Warner [1918] 1 Ch. 368. He had no doubt the express mention 
of only one of the relevant events was due to slovenliness or 
carelessness and, if he were able to spell out of the express gift 
a corresponding gift in the other event by implication, he had no 
doubt he ought to do so. He did not think he would be going 
beyond the principle referred to in In ve Warner, supra, if he 
gave effect to the testator’s intention. He would hold that the 
persons to take were the children of the testator living at the 
time of the marriage of the last surviving daughter. 

CounsEL: W. F. Waite ; G. M. Parbury ; R. W. Goff. 

Soricitors: Official Solicitor; Robin Hamp & Green, for 
Searle & Burge, Newport, Mon. 

(Reported by Miss B. A. Bicknet, Barrister-at-Law.] 


DIVISIONAL CoURT IN BANKRUPTCY 


In ve Temple, ex parte the Official Receiver v. The Official 
Assignee of Bombay 


Romer and Roxburgh, JJ. 10th March, 1947 


Bankruptcy—A fter-acquived property—English bankruptcy followed 
by bankruptcy in India—Creditors in English bankrupicy 
unsatisfied—A fler-acquived property not transmissible to Indian 
trustee. 

Appeal from Kingston County Court. 

On the 2nd March, 1927, the debtor was adjudicated bankrupt 
in Kingston County Court, and he was still undischarged. On the 
25th August, 1942, the debtor was adjudicated insolvent in 
the High Court of Justice, Bombay, and the Official Assignee of 
Bombay was appointed to be his trustee in that insolvency. 
The debtor was discharged from the Indian insolvency in 1945. 
In 1943 the debtor’s mother died and he became entitled to 
£1,969 under the terms of her will. This sum was paid by the 
executors of her will to the Official Receiver, who was the debtor's 
trustee in the English bankruptcy. The Official Receiver applied 
to the Kingston County Court for directions as to whether he 
should pay this sum to the Official Assignee of Bombay, or 
distribute it rateably amongst the English creditors. The learned 
county court judge held that this sum should be paid over to the 
Official Trustee of Bombay. He reached this conclusion on 
the ground that an order of the registrar of Kingston County 
Court made on the 20th April, 1933, had the effect of winding 
up the debtor’s estate and terminating the bankruptcy. The 
Official Receiver appealed. The respondent, the Official Trustee 
of Bombay, contended that the sum of £1,969 was payable to him : 
first, on the ground that the order of 1933 had terminated the 
English bankruptcy ; secondly, on the ground that this sum was 
after-acquired property and, as such, payable to him as trustee 
in the second bankruptcy. 

Romer, J., after holding that the order of 1933 had not 
determined the English bankruptcy, said that s, 39 of the 
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Bankruptcy Act, 1914, as amended, governed successive 
bankruptcies in this country It was agreed that that section 
was by its terms only referable to bankruptcies in this country 
But it was contended for the respondent that it would be right 
for the courts of this country to recognise his claim to have these 
assets handed to him in the same way as they would have been 
handed to the trustee in a second bankruptcy in this country. 
Assuming the law in India was the same as the law of this country 
in this respect, and that the trustee in a second bankruptcy in 
India, in the case of two successive bankruptcies, would be 
entitled to such an asset as the present, he was unable to see on 
what principle they should direct the transmission to India of 
this fund, knowing, as they did, that there were English creditors 
in the first bankruptcy unsatisfied. It seemed impossible to 
rest the argument on principles of equity. It was not by reason 
of any principle of equity that the property of a bankrupt, who 
was subject to two successive bankruptcies, passed to the trustee 
in the second rather than to the trustee in the first, because 
the equity, if any, was the other way until the present statutory 
provision was made in 1913. That rule was wholly statutory. 
They had this position: there was no English statute which 
required the court to send the assets to be administered by a 
foreign trustee, nor was there any rule of equity which would 
require a similar step. Such authority as there was, was to be 
found in Dicey’s “‘ Conflict of Laws” (5th ed., rr. 81 and 125, 
pp. 368, 502), which seemed to point to the opposite conclusion. 
The appeal should be allowed. 

RoxBuRGH, J., agreed in allowing the appeal. 

CouNSEL: V. R. Aronson; C. E. Bagram. 

Souicitors: Tarry, Sherlock & King, for both parties. 


{Reported by Miss B. A. BickNnELL, Barrister-at-Law.] 


KING’S BENCH DIVISION 
Fabbri v. Morris 


Lord Goddard, C.J., Humphreys and Lewis, JJ. 
12th December, 1946 


Highway—Obstruction—Sale of ice-cream through window of shop 

—Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 72. 

Case stated by Birkenhead justices. 

The appellant, who was charged with wilfully causing an 
obstruction contrary to s. 72 of the Highway Act, 1835, was the 
manageress of shop premises in Birkenhead which had a 
frontage of 30 feet and consisted of two inter-connected shops 
with a narrow recess, 27 inches deep and 9 feet wide, running 
along the front of the shop window, the recess being no part of 
the highway. She made ice-cream with a machine inside the 
shop and sold it to members of the public in the street through 
the window. The result was that, ice-cream being in short 
supply, would-be purchasers collected in considerable numbers, 
which caused an obstruction. The purchasers did not form a 
queue, but gathered round the window. When the appellant’s 
attention was called by a police constable to the fact that the 
obstruction was being caused by the supplying through the 
window and not inside the shop, she refused to alter her 
arrangements. It was contended for the appellant that there 
had been no unlawful or wilful causing of an obstruction; that 
she had merely been carrying on a lawful business which 
attracted members of the public; that the public, in search of 
goods in short supply, had formed a queue on the pavement ; and 
that her part in the formation of the gathering was so passive as 
not to be able to constitute an offence under s. 72 of the Act of 
1835. It was contended for the informant that the appellant 
had caused an obstruction by her actions and that her conduct 
was “ wilful ’’ within the meaning of the section. The justices 
held, on those facts, that the appellant had caused an obstruction 
and that, as she had continued to sell through the window after 
being informed of the obstruction and when it was possible for 
her to avoid causing it by selling inside the shop, her obstruction 
was wilful within the meaning of s. 72. They accordingly 
convicted and fined her. She now appealed. 

Lorp Gopparp, C.J., referred to the justices’ finding that the 
obstruction could have been avoided by selling the ice-cream 
inside the shop and said that if, when a shopkeeper was selling 
in the ordinary way from a shop, a queue formed, as they did 
nowadays outside shops when goods in short supply were being 
sold, he could not be held responsible for that queue, and, if he 
were carrying on business in the ordinary way, no offence would 
be committed: see per Atkinson, J., in Dwyer v. Mansfield 
(1946) 1 K.B. 437; 90 Sov. J. 443, who reached that conclusion 
after a review of the authorities. There the shopkeeper was 
selling inside his shop. Counsel for the informant here was right 
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in saying that if the appellant were held to be in no way 
responsible for the obstruction it would be open to any 
shopkeeper, instead of supplying the public in his shop, to supply 
them in the highway. The mere fact of the small recess in front 
of the shop could not make any difference. The justices were 
entitled to make their finding that there would have been no 
obstruction had the appellant sold the ice-cream inside her shop, 
and were entitled to hold that, in view of that finding and of the 
fact that she had been asked to change her arrangements and had 
refused, she had wilfully caused an obstruction. The appeal 
must be dismissed. 
HuMPHREYS, J., 
Lewis, J., agreeing, said that if the appellant had been 
carrying on business in a normal and proper way there could 
have been no offence. There was no finding by the justices that 
she was carrying on business other than in a normal way unless 
it were the finding that the obstruction could have been avoided 
by selling inside the shop. That presumably meant that to sell 
inside the shop would be a normal way of carrying on business. 
In view of that finding, the justices’ decision was correct. 
CouNSEL: Kerman ; Garland, 
SoLicirors: Field, Roscoe & Co., for Berkson & Berkson, 
Birkenhead ; Robins, Hay & Waters, for D. P. Heath, Birkenhead. 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


agreed. 


Clarke and Wife 7. Brims 
Morris, J. 17th January, 1947 


Road traffic—Lighting—Rear lamp of motor car extinguished— 
Breach of statutory duty—Collision—Injury—Claim based 
on breach—Road Transport Lighting Act, 1927 (17 & 18 Geo. 5, 
6:31}, $$. 1-10: 


Action tried by Morris, J. 


The defendant was driving his car along a mainroad on anight in 
October, 1944, when black-out regulations were in force. Suspecting 
tyre trouble, he stopped his car on the side of the road. While 
he was standing in front of his near-side wheel, a car driven 
by the first plaintiff struck the rear of his car. Both the plaintiff 
and his wife, who was seated beside him, were injured in the 
collision, and the defendant’s car was driven forward by the 
impact, knocking the defendant down and injuring him. The 
plaintiffs then brought this action for damages for negligence 
and breach of the statutory duty imposed by s.1 (1) () of the Road 
Transport Lighting Act, 1927. The defendant counter-claimed 
against the first plaintiff for damages for negligent driving. 
It was alleged that the defendant’s car was not, at the time 
of the accident, exhibiting any rear light, and that, although 
the plaintiffs were driving carefully, it was impossible to avoid 
the collision. By s. 1 (1) of the Act of 1927, ‘‘...every vehicle 
on any road shall during the hours of darkness carry ... (6) one 
lamp showing to the rear a red light visible from a reasonable 
distance... It shall be the duty of any person who causes ... 
a vehicle to be on any road during the hours of darkness to 
provide ... lamps in accordance with... this Act...” By 
s. 10 ‘‘ If any person causes . . . any vehicle to be on any road in 
contravention of ... this Act... he shall be gui]ty of an 
offence... .”’ 


Morris, J., having found that the defendant’s car was exhibiting 
a rear light shortly before the accident, but that for some reason 
or other the light had afterwards failed, and that he had a reason- 
able belief that his light was alight, and having held that the 
plaintiffs’ claim for negligence could not succeed (Maitland v. 
Raisbeck [1944] K.B. 689), said that, on the plaintiffs’ claim based 
on breach of statutory duty, the question was whether the 
intention of the Act was the imposition of a public duty only, 
to be enforced by the prescribed penalty, or that any individual 
injured through a breach of the duty should have a right to 
damages. Cases like Phillips v. Britannia Hygienic Laundry 
Co., Lid. [1923] 2 K.B. 832, and Badham v. Lamb’s, Limited 
[1946] 1 K.B. 45; 89 Sol. J. 381, showed that it was a question 
of construing the Act in the light of the circumstances in which 
it was passed. He had come to the conclusion that the Act 
imposed only a public duty and not such a duty as would give 
rise to an action for damages by a party aggrieved. The claim 
for breach of statutory duty therefore failed. As the first plaintiff 
had not been guilty of negligence, the counter-claim failed. No 
order as to costs. 

CouNSEL: Fox-Andrews, K.C., and Mitchison, K.C.; B. L. A. 
O’ Malley. 

Soricitors: A. F.& R. W. Tweedie ; William Easton & Sons. 
[Reported by R. C. Carsurn, Esq., Barrister-at-Law.} 
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Roberts v. Coventry Corporation 


Lord Goddard, C.J., Humphreys and Croom-Johnson, JJ. 
21st January, 1947 


Local authority—Compulsory acquisition of land—Assessment of 
compensation—Company in business on land to be acquived— 
Freeholder’s claim to compensation as shareholder in respect of 
loss to company—Remoteness—A cquisition of Land (Assessment 
of Compensation) Act, 1919 (9 & 10 Geo. 5, c. 57). 


Special case stated by an official arbitrator under s. 6 (1) of 
the Acquisition of Land (Assessment of Compensation) Act, 1919. 


On 21st July, 1939, Coventry Corporation, in pursuance of 
their powers of compulsory acquisition of land, served on the 
claimant a notice to treat in respect of certain premises in 
Coventry, comprising a shop, yard, warehouse and passage. 
The claimant served a notice of claim on the corporation in 
respect of her interest in the premises. At the arbitration it 
was established that the claimant owned the fee simple of the 
premises, which were occupied by a limited company on a 
yearly tenancy. The company carried on on the premises 
the businesses of a retail furniture store and of furniture 
manufacturing and warehousing. Its capital was £5,000, divided 
into 5,000 {1 shares, of which the claimant held 3,500 and her 
two sons the remainder. She was a director of the company and 
had complete control of it. After acquiring the premises, the 
corporation would be able to terminate the company’s tenancy. 
If notice were given, the company would suffer financial loss by 
reason of having to quit the premises. A substantial portion of 
that loss would fall on the claimant in her capacity of director and 
shareholder. It was agreed between the parties that £13,500 
was a proper price to pay for the land and premises, but it was 
contended for the claimant that, in addition to that sum, she was 
entitled to compensation for the loss which she would incur in 
the event of the corporation’s determining the company’s 
tenancy. That compensation was provisionally assessed by the 
arbitrator at £1,775. The question for the opinion of the court 
was whether the arbitrator was entitled to take into account the 
latter loss. 

Lorp Gopparp, C.J., said that, while many cases under the 
Acquisition of Land (Assessment of Compensation) Act, 1919, 
were difficult, he was content to rest his judgment here on the 
short ground that the damages claimed were far too remote. The 
company were carrying on their own business, and the fact that 
the claimant was a shareholder did not give her the right, as one 
of the corporators of the company, to claim in respect of a loss 
which the company would suffer. It was contended that she 
was entitled to claim, not because she was a corporator in the 
company, but because, being a corporator, she was also the 
landowner. In his opinion, the only loss which she had suffered 
was the value of the land taken from her, and any possible 
depreciation in the value of the shares held by the claimant 
because the company might have to carry on business elsewhere 
was far too remote to be taken into account. The award of 
£13,500 would therefore stand. 

HuMPHREYS, J., agreed. 

CrooM-JOHNSON, J., gave judgment agreeing. 

CounsEL: H. A. Hill ; Squibb. 

Soticitors : Peacock & Goddard, for Browne, Jacobson and 
Hallam, Nottingham; Sharpe, Pritchard & Co., for C. Barratt, 
Town Clerk, Coventry. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.j 


OBITUARY 


Mr. H. W. W. ATCHLEY 
Mr. Henry Wilmot Wickham Atchley, solicitor, of Messrs. 
Atchleys, solicitors, of Bristol, died on Monday, 17th March, 
aged eighty-one. He was admitted in 1889. 


Mr. H. J. BRACHER 
Mr. Henry James Bracher, solicitor, of Messrs. Bracher, Son 
and Miskin, solicitors, of Maidstone, died on Tuesday, 4th March, 
aged eighty-six. He was admitted in 1882. 


Mr. D. WOOD 
Mr. Dubric Wood, solicitor, of Messrs. Frederic Wood & Son, 
solicitors, of Axbridge and Wrington, Somerset, Clerk to the 
Justices of the Axbridge division, died recently, aged fifty-seven. 
He was admitted in 1911. 





The Evacuated Areas (Termination) Order, 1947 (ante, p. 114), 
becomes operative on 31st March, 1947. 
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THE WORSHIPFUL COMPANY 
OF SOLICITORS OF THE CITY OF LONDON 


The Worshipful Company of Solicitors of the City of London 
held a livery banquet on the 20th March at the Mansion House. 
The Senior Warden, Mr. A. P. Whatley, proposing the health of 
the Lord Mayor, Sheriffs and Corporation of the City, said that 
in 1944 the City Fathers had granted the Company the livery for 
which its founders in 1909 had hoped. He reviewed its achieve- 
ments in the last three years to see whether this honour had been 
deserved. Its members, with a few notable exceptions, had 
perhaps not associated themselves with the civic life of the City 
to the same extent as the members of some other professions. 
Since 1944, however, the membership had increased from 225 to 
327, and more candidates would be admitted next week. He 
expected that by the next banquet the livery would have reached 
the permitted maximum of 250. No fewer that seventeen of the 
liverymen were members of the Court of Common Council. He 
congratulated Mr. Anthony Pickford, a past master, on his 
appointment to the ancient and honoured office of Town Clerk 
of the City, and the Lord Mayor on the excellence of the City’s 
choice. Five members had recently been appointed His Majesty’s 
Lieutenants within the City, a proof that the company, though 
the youngest in age, was not less active than its elder brothers 
in the efforts of its members for the well-being of the City. 

When the Lord Mayor had replied, the Junior Warden, 
Mr. H. N. Smart, proposed the health of Bench and Bar. The 
Lord Chancellor, Lord Jowitt, replying for the Bench, said that 
when he had come into office he had found divorce a terrible 
problem. Men who perhaps had been serving for many years in 
the Forces had the dreadful prospect of waiting three or four 
years for their petitions to be heard. He had gone at once to 
The Law Society for help, and the success which had been 
achieved in clearing off undefended cases was due to its work. 
He was, however, still greatly worried by the long list of defended 
cases. It was still unsatisfactory that parties should have to wait 
six or seven months even after a case was set down. It was 
better that judges should sometimes waste time rather than that 
litigants should not be able to get their cases heard. He had 
been successful in introducing into the House of Lords a Bill to 
place proceedings against the Crown on the same footing as 
proceedings against a corporation, and he hoped that in spite of 
the congested programme of legislation he would be able to see 
it passed through the House of Commons. He also hoped to be 
able in the next session to introduce a Bill embodying the 
Rushcliffe proposals for legal aid. 

Mr. Clement Davies, K.C., M.P., replying for the Bar, described 
it as the most friendly of all professions. He predicted that the 
Act reforming procedure against the Crown would always be 
referred to as the ‘‘ Jowitt Act,” but he wished it contained a 
provision that the question whether the disclosure of a document 
was in the public interest or not should be decided by the judge 
trying the case. He also congratulated the Lord Chancellor upon 
the new hope and encouragement he had given to county court 
judges in the possibility of promotion to the High Court bench. 
English jurisprudence embodied the finest sense of the English 
race throughout the centuries, and the country could be rightly 
proud of the men who administered it. The machinery, however, 
was unworthy of both. It made for too many delays, and delayed 
justice was injustice. It had too long been assumed that, to 
avoid wasting five minutes of a judge’s time, counsel, witnesses 
and litigants could properly be required to kick their heels in the 
corridors of the court for hours, days and weeks. He was glad 
and proud that his old friend the Lord Chief Justice, Lord 
Goddard, had quickened up the procedure of the King’s Bench 
Division. Nothing was lost by a judge having a little time off. 
The remedy for delay was to appoint more judges and to allot a 
regular quota to London. The administration of justice was a 
high privilege of the State, and expense should fall upon the 
State and not on litigants. It was wrong that the State should 
make a profit from the courts just as it did from the Post Office. 
An enquiry should be held into the circuit system, and many 
large towns which at present had no assize should be given one. 


The Junior Warden, Colonel H. D. P. Francis, proposed the 
health of the guests. Lord Greene, Master of the Rolls, said 
in reply that few persons realised better than he did the difficulties 
with which solicitors had had to contend during the war. Their 
staffs had been depleted, their partners had gone away, and 
senior partners who had retired or earned their retirement had 
kept the work going. Only the Bench could fully appreciate 
how great that work had been, for only a judge could notice the 
defects in a solicitor’s work. Never during the war had the 
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judges to complain of bad or inadequate work by solicitors. 
Judges, barristers and litigants owed them a very great debt. 

Sir Henry H. Dale, F.R.C.P., proposed the health of 
the Company, upon which he said the City must look with 
special fondness as a child born after an interval which might 
well have marked the completion of its family of livery companies. 
Public opinion should not be allowed to forget that, many years 
before scientific research and higher education had been supported 
on a national scale from public funds, the City guilds had taken 
this task nobly and generously in hand. The Master, Mr. W. 
Arthur Bright, in reply, said that the Company, though young 
and innocent, had an innate wisdom, for it surrounded itself 
with the leaders of the law, diplomacy, insurance, banking and 
police. He hoped that the Commissioner’s appeal for housing 
accommodation for his recruits would not fall on deaf ears. He 
had been asked whether the Company was a craft or a mystery ; 
he had replied that it was a fraternity for promoting the interests 
of solicitors in general and City solicitors in particular. The 
President of The Law Society, Mr. Douglas T. Garrett, was the 
Company’s honorary solicitor, and the secretary, Mr. T. G. Lund, 
was one of its liverymen. 


PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read First Time :— 
Cotton INDUSTRY WAR MEMORIAL TRUST BILL [H.C.} 
{19th March. 
Read Second Time :— 
PENICILLIN BIL [H.L.! 


In Committee :— 
Crvic RESTAURANTS Biv [H.C.} 


HOUSE OF COMMONS 
Read First Time :— 
TREATIES OF PEACE (ITALY, ROUMANIA, BULGARIA, HUNGARY 
AND FINLAND) BILt [H.C.] {20th March. 
To provide for carrying into effect Treaties of Peace between 
His Majesty and certain other powers. 


Read Third Time :— 
DoG RacrEcourRSE BETTING BILL [H.C.} [21st March. 
To make temporary provision for limiting betting on licensed 
dog racecourses to Saturdays and certain other days, for varying 
for those days the restrictions on the number of races on which 
and the time during which such betting may take place, and for 
the purposes connected therewith. 


QUESTIONS TO MINISTERS 
SCOTLAND—SHERIFF PRINCIPAL 

Mr. Hector HuGuHEs asked the Secretary of State for Scotland 
if he will take steps on the lines of the recommendations made in 
the Report of the Royal Commission on the Court of Session 
and the office of Sheriff Principal in 1927 (Cmd. 2801) designed 
to improve the work of the office of Sheriff Principal and his 
judicial functions, his administrative duties, his duties in relation 
to the Executive Government and the preservation of the peace. 

Mr. WeEstwoop: The recommendations of the Royal Com- 
mission of 1927 relating to the office of Sheriff Principal have 
been substantially carried out and no further action appears 
necessary at the present time. 

Mr. HuGuEs : Is the Minister aware that this reform is urgently 
required, and that there is great dissatisfaction among litigants 
and lawyers in Scotland at appeals from a single judge being 
heard by a single judge; and is he aware that such appeals 
should be heard by at least two judges or a bench of judges ? 

Mr. WEstwoop: I was not aware that there was any dis- 
satisfaction in Scotland about our legal system, which has been 
in operation for so long. {18th March. 


[18th March. 


{18th March. 


STATUTORY ORDERS (POWERS) 

Sir JoHN MELLOR asked the Financial Secretary to the Treasury 
if he will instruct departments making statutory instruments 
that the use of the expression “all other powers enabling,” 
should be discontinued, and that the powers exercised should be 
specified in the instrument. 

Mr. GLENvIL HALL: No, sir. 

Sir J. MELLOR: Would the right hon. gentleman be more 
explicit in his answer ? 

Mr. GLENVIL HALL: The answer is explicit enough. I think 
the hon. baronet’s trouble is that it is too explicit. The use of 
these words is a harmless device, and they are necessary to 
catch up any other powers which may be there. They do no 
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harm ; they have been in use since 1862, I think, and I am sure 
that will appeal to the hon. baronet. 

Sir J. MELLor: Without wishing to discourage the right hon. 
gentleman’s respect for precedent, is not the present situation 
entirely unprecedented in that we are now virtually being 
governed by Statutory Orders and, therefore, we ought to be far 
more fastidious as to their form ? 

Mr. GLENVIL HALL: No, sir, that is not the position at all. 
In so far as these Orders refer to statutes, the statutes are 
definitely specified. This is simply a device to catch up any 
other enabling points or measures which might necessarily be 
brought in. [18th March. 


MATRIMONIAL CAUSES RULES (REDRAFTING) 

Mr. S. SILVERMAN asked the Attorney-General if he will now 
give the names of the committee appointed by the President of 
the Divorce Division to advise him upon the Denning Report ; 
and when the recommendations of the report may be expected 
to come into force. 

The ATTORNEY-GENERAL: As I stated in reply to the hon. 
member for North-West Kingston-upon-Hull (Mr. R. Mackay) 
on 13th February, the President, after consultation with my 
noble friend the Lord Chancellor, appointed a committee to 
redraft the whole of the Matrimonial Causes Rules in the light 
of the recommendations in Pt. II of the Second Denning Report. 
This committee was composed of Mr. Justice Hodson, Mr. Justice 
Barnard, Mr. Pereira, a Registrar of the Divorce Division, 
Mr. Pownall, a District Registrar, and Mr. Skyrme, the Secretary 
of the Denning Committee. The new Matrimonial Causes Rules 
have now been drafted, and it is hoped that they will be published 
by the end of next week. [20th March. 


U.S. SERVICEMEN’S DEPENDANTS (LEGAL AID) 

Mr. PETER FREEMAN asked the Secretary of State for the 
Home Department whether he is now in a position to make a 
statement about the arrangements made for legal aid for the 
dependants of U.S. servicemen and ex-servicemen. 

Mr. EpE: Arrangements have now been completed for giving 
legal aid to wives of U.S. servicemen or ex-servicemen who are 
unable to meet the cost of proceedings and who either are cited as 
defendants in matrimonial proceedings in the United States, or 
who, if resident in the United States, desire in approved cases to 
initiate matrimonial proceedings there. The test of ability to 
pay will be substantially that now applied in service divorce 
cases under the Poor Persons procedure in England, subject to 
an undertaking to repay so far as means may permit; but, in 
addition, where a litigant can pay the costs incurred in the 
United Kingdom but cannot pay the costs incurred in the United 
States, such latter costs will be dealt with in the same way. 

In the United States these arrangements will be operated by 
selected lawyers in each State, in England and Wales by The Law 
Society, in Scotland by the General Council of Solicitors in 
Scotland, and in Northern Ireland by the Northern Ireland Law 
Society. 

Provision will be made as far as possible to ensure that a wife 
of a United States serviceman or ex-serviceman is notified of the 
initiation of matrimonial proceedings by her husband in the 
United States courts in sufficient time to enable her to be 
represented at the hearing of the case. 

These arrangements will operate forthwith. Anyone desiring 
further information should communicate with one of the bodies 
I have indicated. 

Owing to the requirement in the majority of American States 
that a complainant in affiliation proceedings should be personally 
present in court, it is not possible to apply the arrangements for 
legal aid to these cases. In a few States, however, it may, it 
seems, be legally possible for these proceedings to be brought 
in absentia. Before deciding whether the scheme should apply 
in such instances the Government are considering whether such 
proceedings could be brought with a reasonable prospect of 


success. {20th March. 
RECENT LEGISLATION 
STATUTORY RULES AND ORDERS, 1947 

No. 429. Approved Schools. Children and Young Persons 
(Contributions by Local Authorities) Regulations. 
March 12. 

No. 443. Export of Goods (Control) (Amendment) Order. 
March 10. 

No. 449. Housing (Equalisation Account) (Scotland) Regula- 


tions. March 11. 
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No. 445. Housing (Rate of Amendment Order. 
March 10. 
Local Authorities Stock (Sinking Funds, Amendment 
of Rate of Accumulations) Order. March 10. 
Local Government (Sinking Funds, Rate of Accumula- 
tion) Regulations. March 10. 
Private Improvement Expenses (Rate of Interest) 
Amendment Order. March 10. 
Public Health (Rate of Interest) Order. 
Statutory Orders (Special Procedure) 
General Orders. March 11. 
Trading with the Enemy (Enemy Territory Cessation) 
(Dodecanese Islands) Order. March 14. 
Trading with the Enemy, Italy. Licence. March 12. 
Transfer of Functions (Building Societies Acts) Order. 
March 10. 
(Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


NOTES AND NEWS 


Honours and Appointments 
The King has approved the appointment of Mr. 
WHEATLEY, K.C., as Solicitor-General for Scotland. 
Mr. D. P. Blades, K.C., 


The Lord Chancellor has appointed Mr, NEvILLE GRANGER 
HERFORD ATKINSON to be Assistant Registrar of Manchester 
County Court as from the 17th March, 1947. 


Interest) 
(0. 431. 

. 432. 
io. 433. 


. 434. 
. 450. 


March 10. 
(Scotland) 


Yo. 461. 


vo. 448. 
. 418. 


JOHN 
He succeeds 
who was recently made a Judge. 


Notes 


Certain war-time concessions relating to death duties are 
withdrawn in respect of deaths occurring after 31st March, 1947 
(ante, p. 115). 


INNS OF COURT CONSERVATIVE ASSOCIATION 

At a meeting of members of the Inns of Court held in the 
Temple recently, it was decided to form the Inns of Court 
Conservative and Unionist Society, open to barristers and 
students of any of the Inns of Court of England. Sir David 
Maxwell Fyfe, K.C., M.P., announced that Mr. Winston Churchill 
had expressed his willingness to accept the presidency, and he 
was later elected. Mr. Gilbert Beyfus, K.C., was unanimously 
elected chairman, and he announced that the society’s activities 
would begin immediately. These would include the formation 
of a panel of speakers to take part in political meetings, of a 
group of younger members of the profession to do active work 
on behalf of the Conservative party, and of expert panels to 
study and report on new Bills, Orders in Council, and regulations. 


Wills and Bequests 


Mr. O. N. Martin, solicitor, of Cheltenham, 
net apeeng £10,853. 

Mr. J. W. Stirk, solicitor, of Wolverhampton, left £88,509, 
with net personaly £77, 638. 


Mr. E. R. Tanner, solicitor, of Clifton, Bristol, left £86,753. 
Mr. J. " Wolferstan, solicitor, of Plymouth, left £8,476. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
HILARY SITTINGS, 1947 
APPEAL AND HIGH COURT OF 
CHANCERY DIVISION 

ROTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Mr. Justice 
KoTA Court I VAISEY 
Blaker Mr. Hay Mr. Farr 
Andrews Farr Blaker 
Jones Blaker Andrews 
Reader Andrews Jones 
Group A Group B 
Mr. Justice Mr. Justice Mr. Justice Mr. 
ROXBURGH WyNN-PARRY EVERSHED ROMER 
Non-Witness. Witness. Witness. Non-Witness 
Mr. Reader Mr. Jones Mr. Blaker Mr. Andrews 
Hay Reader Andrews Jones 
Farr Hay Jones Reader 
Blaker Farr Reader Hay 
The Easter Vacation will commence on Friday, 4th April, 1947, and 
lerminate on Tuesday, 8th April, 1947. 


left £13,429, with 


COURT OF JUSTICE 


Date. 
Mon., Mar. 31 Mr. 
Tues., April 1 
Wed., ,, 2 
Thurs., ,, 3 


Justice 


Date. 
Mon., Mar. 31 
Tues., April 1 
Wed., _,, 2 
Thutrs., ,, 3 
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STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) 2% 


| Middle $ Approxi- 
Div. Price mate Yield 
Months | Mar. 24} with 
1947 | i redemption 
| 


2 
a 


CMAWOSOOCADNK OF D we 


British Government Securities 
Consols 4% 1957 or after .. oe *A! 111 
Consols 24% ae ee d} 924 
War Loan 3% 1955-59 se : 1044xd 
War Loan 3$% 1952 or after 105 
Funding 4% Loan 1960-90 .. 116 
Funding 3% Loan 1959-69 103xd 
Funding 23% Loan 1952-57 103 
Funding 24% Loan 1956-61 101xd 
Victory 4% Loan Av. life 18 years .. S} 116 
Conversion 34% Loan 1961 or after 108 
National Defence Loan 3% 1954-58 104 
National War Bonds 24% 1952-54 .. | 102 
Savings Bonds 3% 1955-65 104 
Savings Bonds 3% 1960-70 | 104 
Treasury 3°, 1966 or after 103 | 
Treasury 2$%, 1975 or after 93% | 
Guaranteed 3%, Stock (Irish Land 

Acts) 1939 or after a ox } 101 
Guaranteed 2?% Stock (Irish Land 

Act, 1903) .. i Bie 
Redemption 3% 1986-96 .. 
Sudan 44% 1939-73 Av. life 16 years 
Sudan 4% 1974 Red. in part after 

1950 
Tanganyika 4% ( suaranteed 1951- 71 
Lon. Elec. T.F. Corp. 24% 1950-55 
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i) 


| 101 
108 | 
1223 | 


anu Ow Gwernoeonwmoocauwwso®uee 


117 | 
105 
1013 


wnrnun 


Colonial Securities 
* Australia (Commonw’h) 4% 1955-70 J 
Australia (Commonw’h) 340, 1964-74 


110 
1074 


JJ 
*Australia (Commonw’h) “" 1955-58 AOj/101$xd 


tNigeria 4% 1963 ; | AO}1203xd 
*Queensland 34% 1950-70 . ne JJ 
Southern Rhodesia 34% 961-66 .. JJ 
Trinidad 3% 1965-70 ; << aa 


104 
112 
106 
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Corporation Stocks 
*Birmingham 3% 1947 or after J 
*Leeds 3}% 1958-62 - = J 
*Liverpool 3% 1954-64 in MN 
Liverpool 34% Ked’mable by agree- 

ment with holders or by purchase JAJO 
London County 3% Con. Stock after 

1920 at option of Corporation . MSJ D) 
*London County 34% 1954-59... FA} 
*Manchester 3% 1941 or after cos FA 
*Manchestcr 3%, 1958- '63 ‘ AO} 
Met. Water Board ‘ ‘A” 1963- 2003 AO) 
* Do. do. 3% ‘‘ B”’ 1934-2003 MS! 
* Do. do. 3% “E * 1953-73. . JJ) 
Middlesex C.C. 3% 1961-66 MS} 
*Newcastle 3% Consolidated 1957 .. MS} 
Nottingham 3% Irredeemable vrs MN| 
Sheffield Corporation 34% 1968 .. JJ 

| 

Railway Debenture and | 

Preference Stocks | 
Gt. Western Rly. 
Gt. Western Rly. 
Gt. Western Rly. 5% Debenture 
Gt. Western Rly. 5% Rent Charge. 
Gt. Western Rly. 5% Cons. G’ rteed. 
Gt. Western Rly. 5% Preference 


100} 
107 
104 


1223 





1003 
1074 
100 
105xd) 
1034 
101 
105 
107 
105 
109 
115 
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_ 


4% Debenture 
44% Deberrture . . 











* Not available to Trustees over par. 
+ Not available to Trustees over 115. 


t In the case of Stocks at a premium, the yield with redemption has been calculated at 
the earliest date ; in the case of other Stocks, as at the latest date. 
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